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OPINION AND ORDER

This case is before the Board upon the agency’s petition
for review, and the appellant’s cross petition for review, of
the March 31, 1692 initial decisinn that mitigated the
appellant’s removal to a 90-day suspension. For the reasons
discussed below, we DENY the appellant’s motion to dismiss the
agency’s petition for review for failure to comply with the
administrative Jjudge’s interim relief order, GRANT the

agency’s petition for review under 5 C.F.R. § 1201.115, DENY



the appellant’s cross petition for review because it does not
meet the criteria for review set forth at 5 C.F.R. § 1201.115,
and AFFIRM the initial decision as MODIFIED by this Opinion
and Order, MITIGATING the removal penalty to a 120-day
suspension.

BACKGROUND

The appellant filed with the Board’s San Francisco
Regional Office a timely appeal of the agency’s November 9,
1991 action removing him from his TR~0S Supervisory Police
Officer position based on the charge of #[v]iclation of the
Department of Treasury’s -~ Minimum Standards of Conduct,
Part 0.735.43, Indebtedness; tax obligations (willful and
repeated failure to file Federal income taxes for tax years
1985, 1986, 1987 and 1988).” Appeal File, Tab 3, Subtabs B,

D.2

As clarified in the specifications in support of the
charge, the agency based its charge on allegations that the
appellant failed to file returns and pay his Federal income
tax for the years in gquzstion. See 1id. On appeal, the
appellant denied the charge. He alleged various harmful error

claims and discrimination based on race (black) and age.? See

id., Tab 1.

1 The agency had also charged the appellant with
insubordinaticn in the removal proposal notice, but it

subsequently withdrew <that charge. See id., Tab 3,
Subtabs B, D; Initial Decision at 2 n.1.
2

The appellant subsequently withdrew his claim of age
discrimination. See Appeal File, Tab 15; Initial Decision
at 2 n.3.



In a March 31, 1992 initial decision, the administrative
judge, based on the documentary evidence of record, 3 mitigated
the appellant’s removal to a 90-day suspension. He found,
inter alia, that the appellant failed to file a Federal income
tax return only for tax year 1986, and that, therefore, #the
agency ... failed to prove{] the charge that the appellant
'willfully, and repeatedly faiied to fil«.’# 1Initial Decision
at 4-5. He found, however, that the agency proved that the
appellant failed to timely pay his Federal income taxes
bacause his tax withholdings for the tax years in which he
filed returns were inadequate by the following amounts:
1985 ($715); 1987 ($1,584); and 1988 (35999). See id. at 5,
The administrative judge further found that the appellant
failed to pay $2,482 1in lederal income taxes for tax year
1986, for which he failed to file a return, and that he had
accunuiated penalty and interest assessments of approximately
$10,500. See id. at 5.

As to the appellant’s harmful error defenses, the
administrative judge found that the appellant failed to meet
his burden of proof on these defenses. He found no merit to
the appellant’s contention that it was error to credit his
alleged admission to the charged misconduct during his first
investigative interview with the agency because he was not

represented by counsel. See id. at 3-4, 6. The

3 The appellant initially requested a hearing in his petition
for appeal but later withdrew his request. See Appeal File,
Tabs 1, 17, Initial Decision at 2 n.2.



administrative judge found that the appellant did not request
representation at that time and that, in any event, the
alleged admission was #not probative” because there was no
discussion during the interview of the specific tax years
involved and because the appellant repeatedly declined to
admit to the misconduct in subsequent interviews, See id.
at 4.

The administrative judge also found that the agency did
not err or violate the Bankruptcy Act, 11 U.S.C. § 525, by
removing the appellant after he filed for bankruptcy becavse
the agency took the action against the appellant based on his
failure to file returns and pay taxes, and not based on his
filing for bankruptcy. See Initial Decision at 6.

As to the appellant’s affirmative defense o©of race
discrimination, the administrative judge found, inter alia,
that the agency had a legitimate reason for taking
disciplinary action against the appellant and that the
appellant failed to show that the agency’s reason was a
pretext for discrimination. See id. at 7-9.

The administrative judge then found that a nexus existed
between the appellant’s misconduct and the efficiency of the
servize, but mitigated the re~moval penalty to a $90-day
suspension based on numerous mitigating factors. See id. at
9-14. The administrative judge ordered the agency to provide
interim relief to the appellant, effective upon the date of
issuance of the initial decision, if a petition for review

were filed., See id. at 15.



In its petition for review, the agency contends that the
administrative judge erred by: (1) Finding that the agency
failed to prove all of its charges; (2) admitting into the
record the depositions of the agency’s two primary witnesses;
(3) rejecting relevant evidence submitted by the agency; and
(4) finding that the penalty of removal was unreasonable. See
Petition for Review (PFR) File, Tab 1. Along with its
petition for review, the agency has submitted evidence that it
provided interim relief to the appellant. See id.

The appellant has filed a cross petition for review,
contending that  the administrative judge erred by:
(1) Finding a 90-day suspension appropriate, because the agency
failed to establish a nexus between the appellant’s position
as a Supervisory Police Officer and the charge that he failed
to file and/or pay his Federal income taxes for the years
alleged; and (2) failing to carefully examine the penalty in
view of the fact that all of the agency’s charges were not
sustained and inadequately considering the relevant mitigating
factors. See id., Tab 4. He has also filed a motion to
dismiss the agency’s petition for vreview, together with
supporting evidence, contending that the agency has failed to
comply with the administrative judge’s interim relief order.
See id., Tabs 4, 5.

The agency has responded in oppositionrto the appellant’s
cross petition for review and ™~is motion to dismiss the

agency’s petition for review. See id., Tab 7.



ANLILYSIS

The_ agency properly effected interim relief.

The Board has held that it will not 1lock behind an
agency’s determination that returning an employee to his
former position will be unduly disruptive to the workplace.
See Ginocchi v. Department of the Treasury, 53 M.S.P.R. 62, 68
(1992); Jeffries v. Department of the Air Force, 53 M.S.P.R.
35, 40 (1992). Once an agency has determined that returning
an enployee to his former position would be unduly disruptive,
the agency may effect an interim relief orcer |by:
(1) Preﬁenting the employee’s return to work but according him
pay, compensation, and all other benefits as terms and
conditions of employment; or (2) detailing, reassigning, or
transferring the employee to a position other than his former
position, or returning him to his former position but with
restricted duties, with the same pay and benefits he would
have received in the former position. See Ginocchi,
53 M.S.P.R. at 69; Jeffries, 53 M.&.P.R. at 4o0.

The agency’s determination that an employee’s return to
his position would be unduly disruptive but that his presence
in another position would not he is subject to a ”bad faith”
standard of review. Ginocchi, 53 M.S.P.R. at 70; Jeffries,
53 M.S5.P.R. at 40. Some examples of bad faith by the agency
are ”discriminatory, demeaning, or inherently unsafe” actions.
Ginocchi, 53 M.S.P.R. at 70; Jeffries, 53 M.S.P.R. at 4¢. The
appellant has the ultimate burden of proving. that the agency

acted in bad faith. If the employee establishes a prima facie



case of bad faith by presenting evidence and argument which,
if true, would show bad faith by the agency, the burden of
going forward with the evidence shifts to the agency to rebut
the appellant‘’s prima facie showing. Ginocchi, 53 M.S.P.R. at
70-71; Jeffries, 53 M.S.P.R. at 40.

In this case, the agency has submitted with its petition
for review evidence showing that it returned the appellant to
the pay and benefits of his GS~9 Supervisory Police Officer
pésition effective March 31, 1Y»z, but that it detailed him to
a ¥WG-4 Pacxaging Material Wurk .« position at the same salasy
of his GS~% position because i’ :ietermined that his return to
his original position would be unduly disruptive. See PFR
File, Tab 1.

The appellant contends that the agency has failed to
comply with the administrative judge‘’s interim relief order
because it detailed him #to a discriminatory, demeaning and
inherently unsafe position as a ‘Packaging Material Operator’
in the Mint Warehouse....” Cross Petition for Review and
Motion to Dismiss Agency’s Petitior for Review (Cross PFR)
at 1~2, PFR File, Tab 4. He contends that +the Packaging
Material Operator position differs from his original position
becavse it involves strenuous work and the use of wachinery
and other equipment that he has not been trained to use. See
id. at 4-5, 18. He asserts that the duties of the detailed
position require “operating heavy machinery, standing for long
hours in a cold, drafty area, and fregquently 1lifting boxes

weighing up to 80 pounds.” Id. at 20. He argues that the



detailed position 1is unsafe because he has not been provided
the training necessary to use the machinery and that the
detail was calculated tc¢ “harass and punish him for his
litigation.” Id. He further asserts that the agency 1is
paying him at his original salary rate, even though ths
detailed position pays a higher salary rate, and that the
agency has not complied with the interim relief order for back
pay. See id. at 1-2, 4-5, 18, 20. Thus, he argues, the
detail was based on bad faith. See id. at 18, 20.

We find that the appellant has not made out a prima facie
case of bad faith by the agency in his detail by showing that
the agency‘’s actions were discriminatory, demeaning, or
inherently unsafe. See Ginocchi, 53 M.S.P.R. at 70; Jeffries,
53 M.S.P.R. at 40. The mere fact that the agency detailed the
appellant to a position with different duties and conditions
than his Supervisory Police Officer position is not indicative
of bad faith by the agency. See Jeffries, 53 M.S.P.R. at
39-40. The appellant‘s allegation that the agency detailed
him because he appealed to the Board is merely speculative.
Further, the appellant has not alleged any facts to support
his bare assertion that his working in the Packaging Material
Worker position is “demeaning.” Cross PFR at 18-20, PFR File,
Tab 4. Tha fact that it is different from the appellant’s
Supervisory Police Officer position and that he considers its
duties demeaning does not establish that the detailed position
is demeaning. See Jeffries, 53 M.S.P.R. at 40. Additionally,

while the appellant contends that the detailed position is



unsafe because it requires the use of heavy nachinery on which
he has not been trained, he does not allege that the agency
actually required him, or intends to require him, to use such
machinery without training. Cross PFR at 18-20, PFR File,
Tab 4. Further, as the agency points out, the fact that,
prior to the appellant’s assumption of the Packaging Material
Worker position, the agency required him to undergo a physical
examination at its expense to ensure that he was physically
capable to perform the duties of that position, and that he
passed the examination, weigh . ainst a finding ci bad faith.
See Agency’s Reply to Appeliant’s Cross PFR and Motion to
Exclude at 6, PFR File, Tab 7.

The agency also disputes 4r.» appellant’s assertion that
the Packaging Material Worker position paid higher wages than
his official position, stating that, as &a TR-9, step 4,
Supervisory Pelice Officer, the aprellant’s annual salary was
$31,835, wuile the basic rate of pay of a WG-4, step 5,
Packaging Material Worker position is $28,070 per year. See
id. at 6-7.

Additionally, the agency disputes the appellant’s
assertion that ke is entitled to back pay, roting correctly,
see 1id. at 7, that bick pay is not regquired until a Board
decision become: fipal. See S U.S.C. § 7701(b)(2)(Cy;
5 C.F.R. § 1:i(:.115(b) {3} Therefore, the appellant has
failed to shew thet the agenc /s petition for review should be
dismissed on the basis that it has failed to comply with the

administrative judge’s interim reliaf order,
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The Agency’s Petition For Review

The administrative judge erred in his analvsis of the agency’s

charge.

As noted above, the agency charged the appellant with
#Iv]iolation of the Department of Treasury’s - Minimun
Standards of Conduct, Part 0.735.43, Indebtedness; tax
obligations (willful and repeated failure to file Federal
income taxes for tax years 1985, 1986, 1987 and 198R).”7
Appeal File, Tab 3, Subtabs B, D. The agency contends that
the administrative Jjudge mischaracterized its charge. We
agree, though for a somewhat different reason: We find that
the administrative judge erred by characterizing the charge as
two separate charges.

In Burroughs v. Department of the Army, 918 F.2d 170, 172
(Fed. Cir. 1990), the court held that the Board may not split
a single charge into several charges and then sustain one of
the newly-formulated charges. It stated that, if an agency
fails to prove a portion of a chargye, it fails to meet its
burden of proof on that entire charge. Id. The court stated
further, however, that, where a single charge 1s supported by
more than one specification, the reguired proof on a single
specification is sufficient to sustain the charge. Id.

In this case, both the removal proposal notice and the
removal decisicn notice indicate that the agency intended one
charge, i.e., violation of its Minimum Standards of Conduct
regulations requiring employees to meet their indebtedness and

tax obligations. See Appeazl File, Tab 3, Subtabs B, D. The
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language of the allegedly violated regulation, which was cited
in the removal proposal notice and quoted in the removal
decision notice, states as follows:

The Department of Treasury’s - Minimnum
Stanidards of Conduct, Part 0.735.43, Indebtedness;
tax obligations, states:

(a) Employees shall not without goocd reason
fail to maintain good credit and a reputation for
prompt settlement of their just financial
obligations in a proper and timely manner. They are
expected to manage their private financial affairs
in a manner which will not cause embarrassment to
the Treasury Department. This particularly includes
just financial obligations to Federal, State, and
local governments for taxes as well as private
concerns and individuals....

(b) In accordance with the requirements in
paragraph (a) of this section that employees pay
their 3just financial obligations in a proper and
timely manner, employees must timely pay any valid
tax due to a Federal, State, or local government
agency....

(c) In addition, it 1s expected that employees
will file <cimely and properly all tax returns in
keeping with the requirements of law, regqulation or
ordinance, whether or not a tax is due.

Appeal File, Tab 3, Subtabs B, D.

Thus, according to the removal decision notice, the
agency’s Minimum Standards of Conduct, Part 0.735.43,
specifies distinct kinds of prohibited conduct relating to
general indebtedness, as well as to tax obligations, including
the failure to pay or to timely pay valid taxes under
paragraphs (a) and (b), and the failure to timely and properly
file tax returns under paragraph (). The parenthetical

explanation following the cited regulation in the removal

proposal and removal decision notices, therefore, relites Lo a
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specification under the charge of violating the auency’s
Minimum Standards of Conduct, Part 0.735.43, i.e., *willful
and repeated failure to file Federal income taxes for tax
years 1985, 1986, 1987 and 1988, as proscribed by
paragraph (c) of the recgulations. Appeal File, Tab 3,
Subtabs B, D. Additionally, the agency’s allegations in both
the removal proposal and removal decision notices that the
appellant also failed to pay his taxes for specific tax years
constitute a separate specification under paragraphs (a) and
(b) of the charge of violating the agency’s Minimum Standards
of Conduct, Part 0.735.43. See Appeal File, Tak 3,
Subtabs B, D.%

Based on the administrative judge’s fact findings, see
Initial Decision at 5, and our own review of the record, we
find that the agency proved the specification of the
appelilant’s tax indebtedness to the Internal Revenue Service
based on his failure to timely pay his tax obligations for the
years in questien and that proof of that specification is

sufficient to prove the agency’s charge that the appellant

5 We note the agency’s contention that the deciding official
modified the original charge by concluding in the removal
decision notice that #[the appellant) did not file and/or pay
[his] income taxes timely for tax years 1985, 1986, 1987 and
1988,# and that he #deliberately (i.e. ([sic) willfully) did
not file and/or pay [his) income taxes in a timely manner for
the years noted as required by applicable law....” PFR at 11
(original emphasis); see also Appeal File, Tab 3, Subtab B.
In view of our finding above that both the removal proposal
and removal decision notices indicate that the agency intended
2 single charge supported by two separate specifications, we
find no merit to the agency’s contention that the deciding
cfficial unilaterally modified the original clarge.
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violated its Minimum Standards of Conduct. See Minimum
Standards of Conduct, Part 0.735.43, paragraphs (a) and (b);
see also Burroughs, 918 F.2d at 172.

We further find that the agency proved, in part, the
specification that the appellant failed to file his tax
returns, inasmuch as the agency proved that the appellant
failed to file a Federal income tax return for one of the
years alleged in the specification, i.e., tax year 1986, and
that this partly sustained specification is also sufficient to
sustain the charge c¢f violation of the agency’s Minimum
Standards of Conduct. See 1id., paragraph (c); see also
Burroughs, 918 F.2d at 172.

The administrative -judge did not err by admitting inteo the

record the depositions of the agency’s two chief witnesses.

The agency contends that, in light of the appellant’s
withdrawal of his request for a hearing, the administrative
judge erred by admitting into the record the depositions of
its +two ©primary witnesses; the proposing and deciding
officials, because, under the Federal Rules of Civil
Procedure, depositions are part of discovery and are normally
used only where a witness is unavailable or in exceptional
circumstances. See PFR File, Tab 1, PFR at 13-14; Initial
Decision at 4 n.5. The agency, however, specifically alleges
prejudice only in regard to the admission of the deciding
official’s deposition into the record. See PFR File, Tab 1,
PFR at 13-14. It argues that it was prejudiced because the

administrative judge based his finding that the agency failed
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to prove the specification that the appellant repeatedly
failed to file his income tax returns, and that mitigation was
warranted, on the deciding official’s statement in her
deposition that she viewed the appellant’s alleged repeat=d
failure to file his income tax returns as the primary concern.
See id. at 16-17; Initial Decision at 10. The agency also
argues that it was prejudiced by the deciding official’s
testimony in her deposition that she was not familiar with
Douglas V. Veterans Administration, 5 M.S.P.R. 280, 306
(1981), becausa the fact that she might not have been familiar
with the name of the case does not mean that she did not
consider all of the relevant factors. See PFR File, Tab 1,
PFR at 18. The agency contends that, because the appellant
withdrew his request for a hearing, it was deprived of the
opportunity to examine the deciding official on the witness
stand and to further explore these matters. See id. at 18-1i9.
The agency asserts that it objected to the admission of the
depositions below, see id. at 13, and the record supports this
assertion. See Initial Decision at 4 n.5; BAppeal File,
Tab 22.

An appellant has the right to withdraw a request for a
Board hearing in his appeal. See Kirkpatrick v. Department of
the Interior, 49 M.S.P.R. 316, 318 (1991). After the
appellant withdrew his request for a hearing in this case, the
administrative judge afforded the parties 10 days from the
date that the appellant withdrew his hearing reguest to submit

additional evidence, i.e., 10 days before the March 23, 1992
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close of the record. See Appeal File, Tab 17. The
administrative judge also allowed the parties an additional
2 days to provide rebuttal argument. See id., Tab 18. The
agency does not assert that the time permitted was inadeguate
to submit clarifying evidence and argument regarding the
depositions. Thus, the agency has not shown that +*he
administrative judge abused his discretion in accepting the
depositions into the record. As the agency essentially
concedes, strict adherence to the Federal Rules of Evidence
and of Civil Procedure is not mandatory in administrative
proceedings. See PFR File, Tab 1, PFR at 23; Gearan V.
Department of Health and Human Services, 42 M.S.P.K. 313,
317-18 (1989); Shrider v. U.S. Postal Service, 36 M.S.P.R.
650, 655 (1988).

The administrative -judge properly rejected Howard Schwartz’s

affidavit.

The agency further contends that the administrative judge
2rred by rejecting Internal Revenue Service (IRS) official
Howard Schwartz’s affidavit, whicﬁ it attempted to subnit
below, because the affidavit did not constitute new evidence
based on new allegations that had not previously been raised
but, rather, was evidence that was introduced as part of the
agency’s existing case. See PFR File, Tab 1, PFR at 19-21;
Initial Decision at 6 n.6 & 7. The agency asserts that it
intended to introduce the evidence contained in the affidavit

at the hearing but was surprised by the appellant’s withdrawal
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of his request for a hearing. See PFR File, Tab i, PFR at 21
n.lz2.

The agency attempted to submit the affidavit as part of
its closing argument. See Appeal fFile, Tab 19. The affidavit
stated, inter alia, that the appellant failed to file Federal
income tax returns for certain tax years prior to 1985. See
id. The administrative judgas rejzcted the submission on the
basis that it constituted ~entirely new allegations of
misconduct” and was irrelevant to the specific charge for
which the agency removed the wppellanc. See Initial Decision
at 6 n.6 & 6-7. The agency has not shown error in this ruling
inasmuch as it did@ not charge the appellant with failure to
file Federal income tax returns for the vears noted in the

affidavit.6

&  fThe agency has alsc submitted on petition for review an
affidavit from its representative in this case, Sandra M.
Solowiej, stating that she had spoken with several IRS
officials in an attempt to obtain a copy of the appellant’s
Federal tax records but had been advised that those records
could not be disclosed without a specific release by the
appellant. She states that she requested the Board to
subpoena IRS to obtain the tax records that the appellant
filed in bankruptcy court, She further states that, on
March 12, 1992, 4 days prior to the scheduled March 16, 1992
hearing in this appeal, she met with certain IRS officials who
informed her that there was an IRS provision under which the
appellant’s Federal tax records could be disclosed and that
his tax records were disclosed at that time. See PFR File,
Tab 1.

Because, as noted above, the information that the agency
attemptad to submit with its closing argument below involved
new matcers and had no bearing on the charge in this appeal,
Solowiej’s affidavit, even if new and obtained through the
exercise of due diligence, does not gqualify as material
evidence because it is not relevant to the major issue in this
case, i.a2., whether the appellant repeatedly failed to file
his Federal income taxes for tax years 1985 to 1988. See
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A_120-day suspension is the maximum reasonable panaltv in this

appeal.

Finally, the agency contends that the administrative
judge erred by mitigating the removal penalty. See PFR File,
Tab 1, PFR at 32-33, The administrative judge mitigated the
penalty to a 90~day suspensicn based on the following reasons:
(1) The agency failed teo prove its specification that the
appellant ”repeatedly” failed to file his Federal income tax
returns for the 4 years alleged, since it proved only 1
instance of such failure; (2) the deciding official stated in
her deposition that she based her decision to remove the
appellant primarily on his failure to file his tax returns;
(3) although the deciding official asserted that she
considered the relevant mitigating factors, she also stated in
her deposition that she felt that only removal was appropriate
for tax evasion; (4) the appellant had made substantial
payments for the years in which he was in arrears on his
taxes; (5) the appellant’s attempts to repay his taxes, albeit
belated, began many months prior to the initiation of the
agency’s adverse action and were not in response to any action
or threat of action by the agency; (6) the appellant had 30
years of Federal service, including 10 years with the agency;
(7) he had no prior disciplinary record; (8) his work record
was exemplary; (9) the agency did not have a uniform policy

for addressing tax infractions and, although the evidence did

Leonard v. U.S. Postal Service, 3 M.S.P.R. 142, 145, recons.
denied, 3 M.S.P.R. 532 (1980); see also Russo v.  Veterans
Administration, 3 M.S.P.R. 345, 349 (1980).
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not disclose disparate treatment, four other employees who had
taxes levied against them received only counsellings; {10) the
absence of ”a well-publicized, consistent [agency] policy 1in
treating tax levies” was indicated ~by the appellant’s
confident, and perhaps too trusting appeal for assistance from
his supervisor” when he thought that the tax levy deduction
from his paycheck was a mistake and by his ready admission to
his supervisor of his tax problems; (11) the record indicated
that the appellant received the agency’s Minimum S5tandards of
Conduct in 1989, but does not indicate that he received it
earlier and, in 1licht of its inconsistent approach to its
employzes’ tax problems, the agency did not show that the
appellant was clearly placed on notice of the charged
misconduct; (12) the appellant’s potential for rehabilitation
was good because he assumed his responsibility for paying his
back taxes before the matter was brought to the agency’s
attention; and (13) the most significant specification of the
charge was not sustained. See id. at 10-14.

The agency has not identified any relevant factor that
the administrative judge failed to consider. 1In view of our
finding akn~ve that the second specification of the charge is
sustained ‘n part, however, we find it necessary to review the
appropriatctar 288 of the penalty. See, e.g., Sternberg v.
Departmern’. of Defense, 52 M.S.P.R. 547, 559 (1892).

We note that the agency relies on Brandt v. Department of
the Navy, 22 M.S.P.R. 36 (1984), aff-’d, 856 F.2d 202 (Fed.

Cir. 1988) (Table), and Eilertson v. Department of the Navy,
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23 M.S.P.R. 152, 159 (1984), aff’d, 770 F.2d 179 (Fed. Cir.
1985) (Table), to support its imposition of +the removal
penalty.’ See PFR File, Tab 1, PFR at 27-30. These cases are
distinguishable from the instant case.

In Brandt, the appellant was a GM-14 Operations Research
Analyst who was removed after revocation of his top security
clearance based on a felony conviction for tax evasion, which
involved his fraudulent understating of his 1978 taxable
income by $10,119.72, thereby reducing his tax liability by
$4,715.28. See Brandt, 22 M.S.P.R. at 37-40. In the instant
case, the appellant was neither convicted nor charged with
fraud. In Eilertson, the employee was an Rerospace Engineer
who was removed for submitting a false document in connection
with his employment, i.e., an “exempt” W-4 withholding
certificate, which he was not entitled to file, and for
bringing discredit upon the Federal service. See Eilertson,
23 M.S.P.R. at 153-59. The Board found there that removal was
appropriate because the falsification charge was serious and,
in itself, would warrant removal,‘and, in addition, it was
coupled with the second charge, which involved the appellant’s
open defiance of the tax laws and the publicity he sought and

received. See id. at 158-59. In the instant case, there is

7 The agency also relies on Wiley v. Department of the
Treasury, HMSPB Docket No. SF0752920140-I-1 (Initial Decision,
Feb. 19, 1992). See PFR File, Tab 1, PFR at 29-30. The
agency’s reliance on this decision is misplaced because
initial decisions by Board administrative. judges have no
precedential effect. See 5 C,F,R. § 1201.1132; Jones V.
Department of the Army, 43 M.S.P.R. 508, 510 {1990).
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no charge of falsification or discredit brought upon the
Federal service by open and public defiance of the tax laws
and, as previously noted, a number of mitigating factors
exist.

Nevertheless, in view of the additional partly-sustained
specification, the nature and seriousness of the misconduct,
and the appellant’s law enforcement position with the agency,
we find that a 120~day suspension is the maximum reasonable
penalty. See Mitchell v. U.S. Postal Service, 32 M,S5.P.R.
362, 363-66 (1987) (while the employee occupied a law
enforcement position as a Poustal Police Officer, his removal
based on a conviction of tax evasion and on filing false
information on a W-4 tax withholding statement was
unreasonable in view of the existing relevart mitigating
factors, and a 60~day suspension was the maximum reasonable
penalty).

The 2Appellant’s Cross Petition For Review

In determining that a 120~day suspension is the maximum
reasonable penalty in this appeal} we have considered the
appellant’s contention in his cross petition for review® that
the agency f£filled to establish a nexus between his position as

a Supervisory Pclice Officer and the charge of failure to file

8  The appellant has submitted with his cross petition for
review a copy of a May 18, 1992 stipulation in his bankruptcy
proceeding, stating the amount of his monthly payments under a
debtors’ plan. See PFR File, Tab 5, Exhibit F. This
evidence, even if new, is not material to the issues raised on
review and is not entitled to consideration. Se2 Russ0,
3 M.S.P.R. at 349; Leonard, 3 M.S.P.R. at 145.
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his Federal income taxes for tax years 1985 to 1988. See PFR
File, Tab 4, Cross Pid at 1. YWe argues that the Board
generally finds nexus in tax-related miscci:iuct cases where
the appellant has a tax-related position. See id. at 6.

There is no merit to this contention. 2As noted above,
the Board has found nexus in tax-related misconduct cases even
where the appellants concerned did not occupy tax~related
positions. See, e.g., Mitchell, 32 M.S.P.R. at 363-66;
Eilertson, 23 M.S.P.R. at 153-59; Brandt, 22 M.,S.P.R. at
37-40. In this case, we find that the administrative judge
fully addressed the issue of nexus in the initial decision and
correctly concluded that a nexus exists Dbetween the
appellant’s misconduct and the efficiency of the service. As
the administrative judge noted: (1) Although the appellant’s
responcibilities did not involve tax-related matters, he was
employed by a division of the Department of Treasury, which is
involved in tax collection; (2) because of his position as a
law enforcement officer, he is held to a higher standard of
conduct than other enployees; and‘(3) the agency reasonably
concluded that public confidence in the agency would be
undermined if it did not discipline the appellant for his
tax-related misconduct. See Initial Decision at 9.

We also note the appellant’s contention that the
administrative Jjudge failed to carefully examine t+he removal
penalty in view of the fact that the entire charge was not
sustained. &ee PFR File, Tab 4, Cross EfR at 9-11. He also

contends that the administrative Jjudge failed <o fully
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consider other mitigating factors, i.e., his good performance
record, his potential for rehabilitation, and the disparate
penalty issue. See id. at 11-16.

As discussed above, we hav:® reexamined the removal
penalty in view of the fully sustained and partly sustained
specifications, finding the entire charge sustained. Further,
wie find that, even considering the additicnal mitigating
factors that the appellant has identified, a 120-day
suspension 1is the maximum reasonable penalty in light of the
sustained specifications, trs nature =znd sericusness of the
misconduct, and the & pellan.’s law-eniorcement position with
the agency.

ORDER

We ORDER the agency to cancel the appellant’s removal and
o substitute therefor a 120-day suspension effective
November 9, 1991. See Kerr v. National Endowment for the
Arts, 726 F.2d 730 (Fed. Cir. 1984). The agency must
accomplish this action within 20 days of the date of this
decision. ‘

We also ORDER the agency te¢ 1issue a che™: to the
appellant for the appropriate amount of back pay, interest on
back pay, and other benefits under the Office of Personnel
Management’s regulations, no later than 60 calendar days after
the date of this decision. e ORDER the appellant to
cooperate in good faith in the agency’s .efforts to compute the
amount of back pay, interest, and benefits due, and to provide

all necessary information the agency requests to help it
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comply. If there is a dispute about the amount of back pay,
interest due, and/cr other benefits, we ORDER the agency to
issue a check to the appellant for tne undisputed amount no
later than 60 calendar days after the date of this decision.

We further ORLZR the agency to inform the appellant in
writing of all actions taken to comply with the Board’s Order
and of the dats on which the agency believes it has fully
‘complied. If s0t notified, +he appellant should ask the
agency about its ciforts to curp.v.

Within 3¢ days of the agency’s notification of
compliance, the appellant may file a petition for enforcement
with the regional office tc resolve any disputed compliance
f+3ue or issues. The petition should contain specific reasons
why tl. appellant believes that there is insufficient
compli- nce, and should include the dates and results ot any
commun: tations with the agency about compliance.

This is the final order of the Merit Systems Protection
Board in this appeal. 5 C.F.R. § 126:.113(c).

NOTICE TO APPELLANT

You have the right to reguest further review of the
Board’s final decision in your appeal.

RDiscrimination Claims: Administrative Review

You may wscuest the Egual Employment Oppcriunity
Commission (EEOC) *. tueview the Beer: s final decision on your
aiscrimination claims. See 5 U.S.7°. § 7702(b)(1). You mus*t

csubmit your request to the EEOC at the *»>llowing address:
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Equal Employment Opportunity Commission
Office of Federal Operations
P. O. Box 19848
Washington, DC 20036
You should submit your request to the EEOC no later than 30
caleriiar days after receipt of this order by your
representative, if you have one, or recelipt by you personally,

whichever receipt occurs first. See 5 U.S8.C. § 7702(b) (1).

Discrimination and Other Claims: Judicial Action

If you do not request review of this order on your
discrimination claims by the EEOC, vyou may file a civil action
against the agency on both your discrimination claims and your
other claims in an appropriate United States district court.
See 5 U.5.C. § 7703(b)(2). You should file your civil action
with the district cour*~ no later than 30 calendar days after
receipt of this order by your representative, if you have one,
or receipt by you personally, whichever receipt occurs first.
See 5 U.S.C. § 7703(b)(2). 1If the action involves a claim of
discrimination based on race, colcr, religion, sex, national
origin, or a handicapping condition, you may be entitled to
representation by a court-appointea lawyer and to waiver of
any *zquirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 79%4a.

Other Claims: Judicial Revi:w

—

If you choose not to seek review of the Board’s decision
on your discrimination c¢laims, you may request the United
States Court of Appeals for the Federal Circuit to review the

Board’s fina" :.'2cision c¢cn other issues in your appeal if the



court has jurisdiction. See 5 U.S.C. § 7703(b)(1). You must

submit your request to the court at the following address:

v Y7 Trr%es Court of Appeals
I nderal Circuit
Place, N.W,
.t - DC 20439
The court . S =+ . request for review no later
than 30 c¢#lendes: ays erft.r receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1).

FOR THE BOARD:

washington, D.cC.



